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I. TERMINOLOGY
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 CSR Corporate Social Responsibility

 RBC Responsible Business Conduct

 ESG Ecological, Social, Governance

 PRI Principles for Responsible Investment

 SI/RI Sustainable / Responsible Investment

 CSCS Corporate Social Credit System

AN EMERGING FRAMEWORK

Governance Tools
(used by «principals»)

Businesses 
(«agents»)

Investors

Government

Businesses



II. PRI SIGNATORIES 2011 – 2019

Source: https://www.unpri.org, signatories directory
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III. DEVELOPMENT OF SI IN SWITZERLAND (IN CHF BN)

Source: SSF/CSP: Swiss Sustainable Investment Market Study 2020, p. 18
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IV. PRACTICAL
EXAMPLES
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LARGE COMPANIES
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Rank Ranking Publisher Issue

1 Global Talent Competitiveness Index
INSEAD, Adecco 

Group, Tata
Communications

2020

1 World Talent Ranking IMD 2019

1 Global Innovation Index
Cornell, INSEAD, 

WIPO
2019

1 European Innovation Scoreboard European Commission 2020

4 Global Competitiveness Report
World Economic
Forum (WEF)

2019

3 World Competitiveness Ranking IMD 2020

5 World Digital Competitiveness IMD 2019

1 Change Readiness Index KPMG 2019

1 Best Countries Ranking
U.S. News, Y&R, BAV, 

Wharton
2020

Source: https://www.greaterzuricharea.com

IV. PRACTICAL
EXAMPLES

STARTUPS

https://gtcistudy.com/
https://www.imd.org/wcc/world-competitiveness-center-rankings/world-talent-ranking-2019/
https://www.globalinnovationindex.org/home
https://ec.europa.eu/growth/industry/policy/innovation/scoreboards_en
https://www.weforum.org/reports/how-to-end-a-decade-of-lost-productivity-growth
https://www.imd.org/wcc/world-competitiveness-center-rankings/world-competitiveness-ranking-2020/
https://www.imd.org/wcc/world-competitiveness-center-rankings/world-digital-competitiveness-rankings-2019/
https://home.kpmg/xx/en/home/insights/2019/06/2019-change-readiness-index.html
https://www.usnews.com/news/best-countries
https://www.greaterzuricharea.com/en/rankings?utm_source=Newsletter&utm_campaign=9887f90702-EMAIL_CAMPAIGN_07_2020_NEWSLETTER_INT&utm_medium=email&utm_term=0_bb3865ef91-9887f90702-168819455
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STARTUPS



IV. PRACTICAL
EXAMPLES

11thierry.barbey@kellerhals-carrard.ch

STARTUPS / PICKWINGS



V. LEGAL 
FRAMEWORK
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CODIFICATION OF ESG INVESTMENT OBLIGATIONS?

International National

hard • Paris Agreement

• EU Investment Law

• Conventions on 

individual «E», «S» 

and «G» issues

• Financial Market laws 

and regulations

• CO2-law

• KVI

soft • UN Sustainable Development Goals
• UN Global Compact
• RBC
• PRI
• ISO-Standards (e.g. the “14000 Family”)
• Sustainability reporting (e.g. SASB and GRI 

standards)



V. LEGAL 
FRAMEWORK

13thierry.barbey@kellerhals-carrard.ch

ROLE OF EU TAXONOMY IN THE EU 2018 ACTION PLAN ON SUSTAINABLE FINANCE

Source: EU Action Plan: Financing Sustainable Growth (COM/2018/097), p. 14



VI. PRACTICAL
OUTCOMES

14thierry.barbey@kellerhals-carrard.ch

KEY DRIVERS FOR SI IN THE NEXT 3 YEARS
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International intiatives

Notion of fiduciary duty

Materiality

Demand from private investors

Legislative

Demand from institutional investors

2.6

3.0

3.3

3.5

3.7

3.8
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Not recommended by investment consultants

Lack of demand form beneficiaries

Traditional understanding of fiduciary duty

Lack of standards

Concerns regarding higher costs

Performance concerns

0: Not important 5: Very important

Perception by Asset Managers 

Perception by Asset Owners 

KEY BARRIERS TO SI IN THE NEXT 3 YEARS
Source: SSF/CSP: Swiss Sustainable Investment 

Market Study 2020, pp. 39, 41
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VII. CORPORATE 
GOVERNANCE IN 
CHINA
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1. Existing Legal Framework

 From agency questions (SOEs) to the Company Law

 New Foreign Investment Law (1.1.2020)

Company Law applies to Joint Ventures / Foreign-invested Companies

 Other laws and regulations influencing corporate governance in China, e.g. 

 Environmental laws

 Stock exchange regulations (Shenzhen / Shanghai / Hong Kong)

2. The emerging framework of the CSCS

 2014: State Council announces plan for establishing a social credit system

 Cluster of local / regional regulations and (trial) practices

 No harmonized «CSCS-law» yet – expected entry into force: 2022

FOUNDATIONS



VIII. THE CSCS
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CORPORATE SOCIAL CREDIT SYSTEM – OBJECTIVES

Source: Picture by Markus Herrmann, Shanghai, IAPM mall in Huangpu District, Nov. 2019

«Let there be benefits everywhere for the trustworthy, 
and for the untrustworthy restrictions with every step.» 

Li Keqiang



VIII. THE CSCS
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CORPORATE SOCIAL CREDIT SYSTEM – KEY ELEMENTS

 Who is subject to the CSCS?

 What fields (e.g. environment, product and work safety, tax, customs)

 Punishment and reward system

 Rating-specific punishments (depending on industry)

 Joint punishments (MoUs)

 Internet + Monitoring System (data transfer, pooling of information)

 Licensed commercial and governmental rating agencies 



VIII. THE CSCS
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CORPORATE SOCIAL CREDIT SYSTEM – KEY FUNCTIONS

National Credit 
Information Sharing 

Platform

Social Credit Platforms 
of 

Specialized Authorities 

(commercial register, tax, 
customs, etc.)

Regional/local 

Credit Platforms

Currently: 

- No Company Rating on National Level (yet).
- Incomplete flow of data.



VIII. THE CSCS
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CORPORATE SOCIAL CREDIT SYSTEM – PRACTICAL IMPACT ON 
BUSINESS

 Joint awards:

 Less inspections (e.g. customs) 
 Enhanced access to loans
 Lower taxes
 Fast-track administrative procedures

 Joint sanctions:

 “black-listing” // “heavily distrusted entity”
 More inspections / targeted audits
 Import / export restrictions
 Restricted access to loans / public procurement
 Key personnel of a company, e.g. travel restrictions

Source: 
https://www.nytimes
.com/2019/09/22/bu
siness/china-social-
credit-business.html



IX. ESG IN CHINA 
AND IMPACT OF 
THE CSCS
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ESG IN CHINA – CURRENT STATUS

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2
ahUKEwjak6_BrffrAhUnGTQIHXYfChgQFjAEegQIBBAB&url=http%3A%2F%2Fwww.pingan.cn%2Fa
pp_upload%2Ffile%2Fofficial%2FESGinChina_EN.pdf&usg=AOvVaw0p3qVT7TbOExufW3oqXtvz

https://www.pionline.com/interactive/china-leads-green-bonds-
others-catching



IX. ESG IN CHINA 
AND IMPACT OF 
THE CSCS
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ESG IN CHINA – IMPACT OF THE CSCS

1. Increased focus on ESG topics

 Compulsory provisions on environmental protection, product quality, 
workplace safety etc.

 New Chinese 5-year plan: focus on sustainability («E»-Factor)

2. CSCS makes non-compliance with ESG-standards transparent and 
costly

 Government-backed incentive to comply with ESG-standards

 The «market» will eliminate black sheep

 Monitoring ESG-compliance and taking a pro-active approach are essential

 Governance 2.0
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X. COMPARISON
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THE GOVERNMENT AND SOCIETY PERSPECTIVE

Aspect CSCS ESG

innovative claim reaching societal goals without 
involvement of the judiciary

reaching societal goals without 
involvement of the legislative

time frame short term: immediate compliance long term: working towards a 
paradigm shift among decision makers

goals social stability, enhance trust among 
market participants (producers and 
customers, businesses, authorities); 

sustainability on a global scale 
(climate change, Covid 19-pandemic)

rationale comprehensively steer behavior 
of businesses at low agency costs; internalize external costs 

effectiveness probably high, immediate sanctions 
for non-compliance

incremental transition from moral 
obligations into enforceable legal 
rights and obligations

implementation basic idea promulgated first, 
gradually to be implemented by local 
and national authorities

basic idea first, gradually to be co-
opted by businesses themselves



X. COMPARISON
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THE INVESTORS’ PERSPECTIVE

Aspect CSCS ESG

incentive extrinsic: hard incentive not to 
invest in businesses with a bad 
CSCS rating

intrinsic: align profit seeking with 
moral values (if possible)

trajectory inbound (CSCS only applies to 
businesses active in China)

outbound (e.g. investment in 
developing countries)

normative vs. 
descriptive

clearly normative (punishment for 
non-compliance)

both descriptive (materiality of ESG 
risks and opportunities) and 
normative (adoption of binding 
standards, hard and soft)



X. COMPARISON
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THE BUSINESS PERSPECTIVE

Aspect CSCS ESG

«governor» the state: lawmaker and its 
enforcers

primarily investors, but also society, 
legislator (in response to societal 
demands)

compliance to pre-existing and future legal 
obligations as interpreted by 
government agencies

aspirational ESG standards

reward for 
compliance

direct: access to credit; smooth 
customs service; lower taxes; access 
to government procurement

indirect: public relations (CSR); expec-
tation of improved risk management 
and favorable business opportunities

punishment for 
non-compliance 
(enforcement)

direct: less access to credit, 
degraded customs service, higher 
taxes; loss of business license

indirect (loss of goodwill among the 
public, affecting business volume and 
recruitement of talent)

goals compliance/avoid punishment ward off legislative pressure / attract 
investment capital

motivation long-term survival and profitability of one's business

challenges Efficacy of spent efforts difficult 
to anticipate: uncertainty about 
the relation/correlation between 
"wrongdoing" on the one hand and 
the form and extent of punishment 
on the other

Efficacy of spent efforts difficult to 
anticipate: credibility as to the 
sincereness of one's ESG efforts;
materiality of ESG factors difficult to 
gauge.



XI. CHALLENGES
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ESG:

 trade-offs with profitability not addressed (yet)

 transparent, internationally recognised evaluation and reporting standards still 
wanting (most labels apply only sectoral) 

 only «hard» law will eventually provide a level playing field for all actors, big
and small

CSCS:

 «Governance 2.0» has not yet replaced, but continues to rely on, more 
traditional forms of governance, such as courts and administrative agencies

 co-existence of CSCS and the existing governance apparatus could diminish, 
rather than foster, legal certainty

CHALLENGES TO THE CONCEPTS OF ESG AND CSCS



XII. UNIFIED 
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1. Anticipate, identify, and comply with «hard» (legal) obligations

2. Use surplus compliance resources to:

o identify hitherto unrecognised ESG/CSCS factors in your business model
(«low-hanging fruit»)

o leverage existing ESG/CSCS compliance potential to generate optimum
cost-benefit outcome, e.g.:

 implement ESG reporting to attract more investors

 join one or several labels

 become «red-listed» under CSCS

3. If pressurized to ESG-conformity: do not accept ESG as a goal in itself; always

identify what pratical business outcome is to be expected from a certain business

move; discuss identified trade-offs with investors, implement solution with best

long-term viability

SUGGESTED UNIFIED APPROACH TO ESG AND CSCS
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Basel – Bern – Genf – Lausanne – Lugano – Sion – Zürich
Shanghai – Tokyo
www.kellerhals-carrard.ch

THANK YOU FOR YOUR PARTICIPATION ! 

CONTACT:

thierry.barbey@kellerhals-carrard.ch

sabine.neuhaus@kellerhals-carrard.ch

david.suter@kellerhals-carrard.ch

mailto:sabine.neuhaus@kellerhals-carrard.ch


DISCLAIMER

This presentation is for educational purposes only and does 
not constitute legal advice or a legal opinion on any matter 
discussed therein, and the speakers or the affiliated entities 
do not take responsibility for any action or omission based 
on this presentation. If  you have a specific legal question, 
please consult with the speakers and their law firm or with 
an attorney of your own choice.
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